Case Western Reserve University
School of Law Scholarly Commons
War Crimes Memoranda

War Crimes

2009

What does international human rights/ international criminal
tribunal jurisprudence say about trials in absentia?
Jason A. Greenglass

Follow this and additional works at: https://scholarlycommons.law.case.edu/war_crimes_memos
Part of the Criminal Law Commons, and the International Law Commons

Recommended Citation
Greenglass, Jason A., "What does international human rights/ international criminal tribunal jurisprudence
say about trials in absentia?" (2009). War Crimes Memoranda. 88.
https://scholarlycommons.law.case.edu/war_crimes_memos/88

This Memo is brought to you for free and open access by the War Crimes at Case Western Reserve University
School of Law Scholarly Commons. It has been accepted for inclusion in War Crimes Memoranda by an authorized
administrator of Case Western Reserve University School of Law Scholarly Commons.

Jason A. Greenglass
International War Crimes Research Lab
November 3, 2009

Table of Contents
A.

Scope:................................................................................................................................................ 6

B.

Summary of Conclusions .................................................................................................................. 6
1. In absentia trials received their first internationally sanctioned use at Nuremberg and were
supported through the IMT’s authorizing statute. ................................................................................. 6
2.

30 Years later the ICCPR codified the right of an accused to be present at their own trial. ......... 7

3.

Trials in absentia are do not violate ICCPR Article 14(d)(3) if the proper remedy is afforded. .... 7

4.

None of the ad hoc international criminal tribunals have explicitly prohibited trials in absentia.7

5. The ICTY and ICTR have each dealt with absentee accused and developed an approach to
dealing with such individuals without resorting to an in absentia trial. ............................................... 8
6. In absentia convictions in the STL can have troubling consequences under the current
provisions of its authorizing statute. ..................................................................................................... 8
7.

In absentia proceedings weaken extradition and surrender options for states. ............................. 8

Domestic Law and Trials in absentia: a history.................................................................................... 9

II.
III.

In Absentia trials & Nuremberg: the Trial of Martin Bormann. ..................................................... 13

IV.

ICCPR, ECtHR and the Right to be Present at Trial....................................................................... 16

A.

The International Covenant on Civil and Political Rights .............................................................. 16

B.

European Court of Human Rights and The Human Rights Committee .......................................... 20

C.

The American Convention on Human Rights ................................................................................. 23
Due Process Considerations for in absentia proceedings. .................................................................. 23

V.

Ad hoc Tribunals for the former Yugoslavia, Rwanda and Sierra Leone ....................................... 24

VI.
A.

International Criminal Tribunal for the former Yugoslavia (“ICTY”) & Rule 61 .......................... 26

B.

International Criminal Tribunal for Rwanda (“ICTR”) .................................................................. 28
•

Waiver of the Right ..................................................................................................................... 31

C.

Special Court for Sierra Leone........................................................................................................ 32

VII.

The International Criminal Court (“ICC”) ...................................................................................... 34
•

The Return of Rule 61................................................................................................................. 36

VIII.

STL and Policy Considerations for the Use of Trials in absentia................................................... 37

IX.

Conclusion ...................................................................................................................................... 39

1

Jason A. Greenglass
International War Crimes Research Lab
November 3, 2009

Table of Authorities
Cases
1. Battisti v. France, Application No. 28796/05, Decision of 12 December 2006 on admissibility
available (only in French) on ECtHR website, http://www.echr.coe.int (homepage).
2. Colozza v. Italy, Application NO. 9024/80, ECtHR, Judgement, ¶ 27, (12 February 1985).
3. Maleki v. Italy, Communication No. 699/1996, ¶ 9.5 HRC, UN Doc. CCPR/C66/D/699/1996,
(1996).
4. Mbenge v. Zaire, Communication NO. 16/1977, HRC, UN Doc. CCPR/C/OP/2, 76.
5. Nahimana et al. v. Prosecutor, Case No. ICTR-99-52-A, Judgment, ¶ 110, (28 November 2007).
6. Nuremberg Trial Proceedings Vol. 1, Order of the Tribunal regarding Notice to Defendant
Bormann, (1947), available at: http://avalon.law.yale.edu/imt/v1-04.asp.
7. Nuremberg Trial Proceedings Vol. 1, Certificates of Compliance with Orders of the Tribunal
Regarding Notice to members of Groups and Organizations and to Defendant Bormann, Exhibit
II-C: Dissemination of Notices in the American Zone, (1947) , available at:
http://avalon.law.yale.edu/imt/v1-05.asp..
8. Nuremberg Trial Proceedings Vol. 5, Thirty-Fifth Day, Lieutenant Thomas F. Lambert’s
Presentation of the Case against Bormann, 303-304, (1947) , available at:
http://avalon.law.yale.edu/imt/01-16-46.asp#bormann
9. Nuremberg Trial Proceedings Vol. 19, One Hundred and Eighty-Third Day, 112-113 (1948) ,
available at: http://avalon.law.yale.edu/imt/07-22-46.asp
10. Nuremberg Trial Proceedings Vol 22, Two Hundred and Eighteenth Day, 586 (1947) , available
at: http://avalon.law.yale.edu/imt/10-01-46.asp,.
11. Poitrimol v. France 18 E.H.R.R. 130 ¶ 31(1993) available at http://www.echr.coe.int
12. Prosecutor v. Blaskic, Case No. IT-95-14-AR108bis, Judgment on the Request of the Republic
of Croatia for Review of the Decision of Trial Chamber II of 18 July 1997, ¶ 59. (29 October
1997).
13. Prosecutor v. Barayagwiza, Case No. ICTR-97-15-T, Decision on Defence Counsel Motion to
Withdraw, T (2 November 2000).

14. Prosecutor v. Dragan Nikolic, Case No. I-94-2-R61, Review of Indictment Pursuant to Rule 61
of the Rules of Procedure and Evidence, (20 October 1995).

2

Jason A. Greenglass
International War Crimes Research Lab
November 3, 2009
15. Prosecutor v. Gbao, Case No. SCSL-2004-15-T, ¶ 8, (12 July 2004).
16. Prosecutor v. Karadzic and Mladic, Case No. IT-95-5-R61 & IT-95-18-R61
17. Prosecutor v. Karemera et al., Case No. ICTR-98-44-PT, Decision on Severance of Andre
Rwamakuba and Amendments of the Indictment, Article 20(4) of the Statute, Rule 82(B) of the
Rules of Procedure and Evidence, ¶ 24 , (7 December 2004).
18. Prosecutor v. Milan Simic, Case No. IT-95-9/2-S, CH. II, ICTY, 17 October 2002
19. R.R. v. Italy, Judgement, Application NO. 42191/02, ECtHR, 9 June 2005, para. 55; Sejdovic.
Italy, Judgment, Application NO. 56581/00, ECtHR, 10 November 2004, paras. 33-4 – Waiver of
the right to present at trial must be unequivocal, and there must be proof that the accused was
properly notified.
20. Sejdovic v. Italy, Application No. 56581/00, ¶ 84, Judgment, , ECtHR, (1 March 2006).
21. Stoichkov v. Bulgaria, Application No. 9898/02, ¶ 56 Judgement, ECtHR, (24 March 2005).

Statutes and Rules
22. Charter of the International Military Tribunal§ II Jurisdiction and General Principles, Art. 12,
http://avalon.law.yale.edu/imt/imtconst.asp#sec2.
23. Eurpoean Convention on Human Rights and Its Five Protocols, Article 6, Paragraph1,
http://www.hri.org/docs/ECHR50.html#C.Art6.
24. European Convention on the International Validity of Criminal Judgments (“ECIVCJ”), E.T.S.
No 70,( May 28, 1970), available at http://conventions.coe.int/treaty/en/Treaties/Html/070.htm.
25. International Covenant on Civil and Political Rights, opened for signature December 16, 1966,
G.A. res. 2000A (XXI), 21 U.N. GAOR Supp. (No. 16) at 52, U.N. Doc. A/6316 (1996), 999
U.N.T.S. 171 (entered into force March 23, 1976). ICCPR Article 14(3)(d), available at:
http://www2.ohchr.org/english/law/ccpr.htm#art14.
26. Nuremberg Trial Proceedings Vol. 1, Rules of Procedure, Rule 2(b),

http://avalon.law.yale.edu/imt/imtrules.asp
27. Rome Statute of the International Criminal Court, 2187 UNTS 90. (17 July 1998) available at:
http://untreaty.un.org/cod/icc/statute/romefra.htm
28. Rules of Procedure and Evidence for the International Criminal Tribunal for the former
Yugoslavia available at:
http://www.icty.org/x/file/Legal%20Library/Rules_procedure_evidence/IT032_Rev43_en.pdf.
29. Rules of Procedure and Evidence for the International Criminal Tribunal for Rwanda, 14 March
2008, available at http://www.ictr.org

3

Jason A. Greenglass
International War Crimes Research Lab
November 3, 2009
30. Rules of Procedure and Evidence of the Special Court for Sierra Leone , Rule 60: Trial in the
Absence of the Accused (amended 1 August 2003), pg. 30 available at
http://www.securitycouncilreport.org/atf/cf/%7B65BFCF9B-6D27-4E9C-8CD3CF6E4FF96FF9%7D/Liberia%20SCSL%20rules%20of%20proc.pdf
31. Statute of the International Tribunal for the Prosecution of Persons responsible for Serious
Violations of International Humanitarian Law Committed in the Territory of the Former
Yugoslavia since 1991, U.N. Doc. S/25704, adopted by Security Council on 25 May 1993,
U.N.Doc/S/RES/827 (1993), available at http://www.un.org/icty
32. Statute of the Special Tribunal for Lebanon, UN SC Resolution 1757 (2007) of 30 May 2007, UN
Doc. S/RES/1757 (2007)
33. Statute of the International Tribunal for Rwanda, adopted by Security Council on 8 November
1994, U.N. Doc. S/RES/955 (1994), available at http://www.ictr.org
34. U.S. Const. amend. XIV, § 1, online: U.S. House of Representatives available at:

http://www.archives.gov/exhibits/charters/constitution_amendments_11-27.html.

Periodicals
35. C. Aptel, ‘Some Innovations in the Statute of the Special Tribunal for Lebanon’, (2007) 5 J.
INT’L. CRIM. JUSTICE, 1107.

36. Carlo Triibelli, Judgement in Absentia in International Criminal Law: Its Admissiblity
Before the Ad Hoc Tribunals, The international Criminal Court and the Eurpean Arrest
Warrant. 18 SRI LANKA J.INT’L L., (No. 2) 369 (2006).
37. Daniel Brown, The International Criminal Court and Trial in Absentia, BROOK J. INT’L
L. 763, 778 (1998-1999)
38. M. Cherif Bassiouni, Human Rights in the Context of Criminal Justice: Identifying
International Procedural Protections and Equivalent Protection in National
Constitutions, 3 DUKE J. COMP. & INT’L L. 235, 292 (1993).
39. M. Momeni, Why Barayagwiza is Boycotting his Trial at the ICTR: Lessons in Balancing Due
Process Rights and Politics, 7 ILSA J. INT’L COMP. L., 315, at 315-316. (2001).
40. M. Thieroff and E.A. Amley, Jr., Proceeding to Justice and Accountability in the Balkans: The
International Criminal Tribunal for the Former Yugoslavia and Rule 61, 23 YALE J. of INT’L L.
231, at 261 (1998).

41. Paola Gaeta, To be (Present) or Not To Be (Present), Trials In Absentia before the
Special Tribunal for Lebanon, 5 J. INT’L CRIM. JUSTICE, 1165, at 1169 (2007).
42. S.D. Murphy, Progress and Jurisprudence of the International Criminal Tribunal for the Former
Yugoslavia, 93 AM. J. of INT’L L. 57, at 75 (1999).
4

Jason A. Greenglass
International War Crimes Research Lab
November 3, 2009

43. Stan Starygin & Johanna Selth, Cambodia and the Right to be Present: Trials In Absentia
in the Draft Criminal Procedure Code, 170 SING J. LEGAL STUD., 174 (2005)
44. Shuichi Furuya, Rule 61 Procedure in the International Criminal Tribunal for the Former
Yugoslavia: A Lesson for the ICC, 12 LEIDEN J. INT’L. L., 635-669 (1999)

Books
45. Cpt. Jody M. Prescott, IN ABSENTIA WAR CRIMES TRIALS: A JUST MEANS TO ENFORCE
INTERNATIONAL HUMAN RIGHTS?, 11 (1994)
46. William A. Schabas, In Absentia Proceedings before International Criminal Courts, in
INTERNATIONAL CRIMINAL PROCEDURE: TOWARDS A COHERENT BODY OF LAW 335, 354
(Goron Sluiter & Sergey Vasiliev ed., 2009).
47. Stephanos Stavros, THE GUARANTEES FOR ACCUSED PERSONS UNDER ARTICLE 6 OF THE
EUROPEAN CONVENTION ON HUMAN RIGHTS, 196 ( 1993).

Miscellaneous
48. General Comment 32, Article 14 Right to equality before courts and tribunals and to a
fair trial, UN Doc. CCPR/C/GC/32, para. 31
49. Memorandum to President Roosevelt from the Secretaries of State and War and the
Attorney General, reprinted in Benjamin Ferencz, An International Criminal Court, 438
(1980)
50. Report of the Secretary-General on the Establishment of a Special Tribunal for Lebanon,
UN Doc. S/2006/893
51. Second Annual Report of the International Criminal Tribunal for the Former Yugoslavia,
UN Doc. A/50/365/-S/1995/728, annex, para. 198.
52. The Secretary-General, Report of the Secretary-General Pursuant to Paragraph 2 of
Security Council Resolution 808, ¶ 101, UN Doc. S/25704 (1993).

5

Jason A. Greenglass
International War Crimes Research Lab
November 3, 2009

Introduction
A.

Scope:

What does international human rights/international criminal tribunal jurisprudence say
about trials in absentia?1 By the time the Special Tribunal for Lebanon was created the other ad
hoc tribunals and the International Criminal Court had, for the most part, rejected the idea of in
absentia trials. However, in November 2006 the Statute for the Special Tribunal for Lebanon,
revived the idea by specifically authorizing trials in absentia. While there have been significant
advancements and developments in international tribunal jurisprudence, the last time an
international tribunal held a trial in absentia was in the Trial of Nazi War Criminal Martin
Bormann. This memo will address developments in Human Rights law since the creation of the
International Military Tribunal, and how subsequent international tribunal jurisprudence, and
human rights cases haves addressed the issue of trials in absentia.
B.

Summary of Conclusions
1.

In absentia trials received their first internationally sanctioned use at
Nuremberg and were supported through the IMT’s authorizing
statute.

Martin Bormann was indicted, tried, and convicted by the International Military Tribunal
(“IMT”) despite concerns whether notice he had been informed of the proceedings or whether he
was even alive at the time. Relying solely on its mandate, specifically Article 12 of the IMT
statute, the Judges authorized the Tribunal to conduct proceedings in absentia in the interests of
justice. However this was before the Creation of the International Covenant on Civil and
Political Rights.
1

What does international human rights/ international criminal tribunal jurisprudence say about trials in absentia?
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2.

30 Years later the ICCPR codified the right of an accused to be
present at their own trial.

Article 14(3)(d) of the International Covenant on Civil and Political Rights affirmed, or
in reality, created the recognizably enforceable right of the accused “to be tried in his presence.”
However, the right to be present at trial is not explicitly set out in the European Convention on
Human Rights, the American Convention on Human Rights and the African Charter of Human
and People’s Rights.

3.

Trials in absentia are do not violate ICCPR Article 14(d)(3) if
the proper remedy is afforded.

A combination of human rights bodies, domestic courts, and ad hoc Tribunals have
opined that trials in absentia do not violate Article 14 of the ICCPR if they allow for a rehearing
once the accused has availed himself to the tribunal. However, it is very possible that after the
Special Tribunal for Lebanon has ceased operation, indicted accused may be apprehended. Since
the STL Statute precludes a retrial in domestic courts, this may raise the issue of requiring the
reactivation of the tribunal to ensure the rights of the accused are not violated.
4.

None of the ad hoc international criminal tribunals have explicitly
prohibited trials in absentia.

There are no explicit authorizations or prohibitions for trials in absentia in the ad hoc
criminal tribunals for the former Yugoslavia, Rwanda and Sierra Leone. Some have argued this
is because the statutes implicitly prohibit such proceedings because they provide that a trial will
ensue once the defendant is “taken into custody.”
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5.

The ICTY and ICTR have each dealt with absentee accused and
developed an approach to dealing with such individuals without
resorting to an in absentia trial.

The International Criminal Tribunal for the former Yugoslavia (“ICTY”), the Special
Court for Sierra Leone (“SCSL”) and the International Criminal Tribunal for Rwanda (“ICTR”)
have had to address the issue of protesting defendants and the absence of the accused. And each
developed their own unique ways of dealing with proceedings in the absence of the accused.

6.

In absentia convictions in the STL can have troubling
consequences under the current provisions of its authorizing
statute.

Another consequence of conduction trials in absentia is how such trials, if they occur, can
act to insulate an accused from later prosecution in the Lebanon national courts. Article 5(1) of
the Statute for the STL prevents a person who has been tried by the Tribunal from being tried in
the Lebanese national justice system for the same offense. As a result of authorizing in absentia
trials, the STL may have to stay operational indefinitely.

7.

In absentia proceedings weaken extradition and surrender
options for states.

The admission of in absentia judgments necessarily renders the physical presence of the
accused less important. Even if a tribunal takes great pains to preserve the substantive rights of
an accused, there is less pressure/incentive on other states to cooperate with extradition and
surrender instruments.
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II.

Domestic Law and Trials in absentia: a history.
A proceeding in absentia is a hearing or trial held by a court at which the accused or

sentenced persona was not personally present. There is some debate about whether this should
include judgments given in proceedings in which “it is clearly established that the person was
effectively served with a writ of summons…but he or she deliberately decided not to be present
or represented.”2 Such trials in the absence of the accused have, in national criminal courts, been
generally defined as an extraordinary procedure whose admissibility “is always subordinated to
the basic principles of respect of the defense.” 3 As an element of criminal procedure, the
development of in absentia proceedings, reflect policy decisions from two “radically different
systems:”4 the civil law, or inquisitorial system, and the common law or accusatorial system.
Trials in absentia have enjoyed a long history in domestic law. In civil law countries they
are relatively common; in common law countries they are only sparsely used, and limited to
extraordinary cases. The United States Constitution exemplifies this norm by guaranteeing right
to be present.5 In contrast, civil law countries have used in absentia proceedings as a normal
element of their criminal procedure. Germany, for example is considered part in the minority of

2

Carlo Triibelli, Judgement in Absentia in International Criminal Law: Its Admissiblity Before the Ad Hoc
Tribunals, The international Criminal Court and the Eurpean Arrest Warrant. 18 SRI LANKA J.INT’L L., (No. 2)
369 (2006). [reproduced in accompanying notebook at Tab 36].
3

Id. at 370.

4

Id. at 372.

5

U.S. Const. amend. XIV, § 1, online: U.S. House of Representatives available at:
http://www.archives.gov/exhibits/charters/constitution_amendments_11-27.html. [reproduced in accompanying
notebook at Tab 34].
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civil law countries because it does not allow in absentia proceedings, reasoning that,
“interrogations of the defendant by the judge are a central feature of civil law criminal trials.”6
The historical development of the English common law rule against trials in absentia is
long and complex. Traditionally, in an Anglo-Saxon trial, civil or criminal, the court had
jurisdiction only over those who consented to the court’s settling of the dispute.7 Resorting to
“outlawry” these courts sought to coerce appearance of an accused. 8 Outlawry was originally a
“declaration of war by the commonwealth against an offending member.”9 But, before a court
could declare an individual an outlaw, the accused was permitted a number of failures to appear
before the court.10 Failure to appear at a last court call would result in being labeled an outlaw,
the effect of which placed the outlaw “outside the king’s peace and protection,” and “could be
killed by anyone.”11 This method sought to ensure the presence of the accused through coercion
and has persisted in various forms and is one of the reasons why common law systems often
abhor trials in absentia. While sheathed in protecting the substantive rights of the accused,
recognizing the right of a trial in absentia outside of extraordinary circumstances would grant
common law courts jurisdiction and power not traditionally recognized.12

6

Stan Starygin & Johanna Selth, Cambodia and the Right to be Present: Trials In Absentia in the Draft Criminal
Procedure Code, 170 Sing J. Legal Stud., 174 (2005). [reproduced in accompanying notebook at Tab 43].
7

Cpt. Jody M. Prescott, IN ABSENTIA WAR CRIMES TRIALS: A JUST MEANS TO ENFORCE INTERNATIONAL HUMAN
RIGHTS?, 11 (1994), (discussing 2 William Holdsworth, A HISTORY OF ENGLISH LAW 49 (10th ed., 1966)(1903)).
[reproduced in accompanying notebook at Tab 45].
8

Id. at 12.

9

Id. at 11.

10

Id. at 11.

11

Id. at 12.

12

Cpt. Jody M. Prescott, IN ABSENTIA WAR CRIMES TRIALS: A JUST MEANS TO ENFORCE INTERNATIONAL HUMAN
RIGHTS?, 12. [reproduced in accompanying notebook at Tab 45].
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The traditional roots of the French Civil Law system are not too dissimilar: the right to
bring action before a court rested with the “aggrieved parties” and “outlawry” was used to
compel the appearance of the accused before the court.13 However, by the thirteenth century, the
action of an accused resisting appearing before a court was “seen not merely as recalcitrance, but
as a form of confession of guilt.”14 During this time, the French courts began to increasing rely
on an inquisitorial style proceeding emphasizing written evidence rather than in-court
testimony.15 Over time, legal evolution saw changes in these proceedings, the significance of
outlawry began to diminish, and the “king’s procurator” took more central role of in the
administration of justice. Consequently, the public interest in punishment began to outweigh any
“private concerns of the parties involved.”16 Before Nuremberg and the trial of Martin Bormann,
trials in absentia had been attempted and conducted by France, Belgium, Bulgaria and Turkey
after World War I.17 Nevertheless half of these trials “standout as examples of the use of the in
absentia trial as a weapon of political warfare rather than a legitimate means to enforce
international human rights.”18
In her extensive discussion of the history and lessons of trials in absentia Captain Jody
Prescott concludes 5 shortcomings inherent in the proceedings themselves:

13

Id. at 20-21.

14

Id. at 21, (See the discussion in Adehar Esmein, A HISTORY OF CONTINENTAL CRIMINAL PROCEDURE, 74 (1913).
[hereinafter Esmein]).
15

Id. See Esmein, 78-144.

16

Id. at 21-22 See Esmein, at 78-144, 156-157.

17

Id. at 34-40.

18

Cpt. Jody M. Prescott, IN ABSENTIA WAR CRIMES TRIALS: A JUST MEANS TO ENFORCE INTERNATIONAL HUMAN
RIGHTS?, 40 (1994). [reproduced in accompanying notebook at Tab 45].
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1. Procedures used in many in absentia war crimes trials often do not
provide for the right to an appeal or to a new trial de novo if the
defendant finally appears.19
2. Usually only legitimate governments have the ability to compel a
defendant’s presence at trial. An in absentia ‘trial’ can be
convened and conducted by anyone.20
3. Nations which do not cooperate in handing alleged war criminals
over to war crimes tribunals are also less likely to cooperate in
providing the requested evidence. This further detracts from the
reliability of the evidence adduced at the in absentia trial.21
4. The use of in absentia trials may lead to the counter use of such
trials This promotes the use of the in absentia war crimes trial as a
political weapon, rather than a tool with which to enforce
international human rights.22
5. The application of a judicially sound in absentia procedure, but
one which does not allow for defense representation or
consideration of extenuating circumstances, can lead to uniformly
harsh results. These verdicts and sentences are vulnerable to
criticism that they are based on stereotype and incomplete
information.23
Cpt. Prescott herself limits her criticism of trials in absentia pointing out that to fault these
proceedings “merely because it is susceptible to political manipulation,” ignores the fact that
even non in absentia war crime proceedings are criticized as politically motivated tools of the
victors.24
19

Id. at 61 (discussing accompanying notes 235-238).

20

Id. (discussing accompanying notes 258).

21

Id. (discussing accompanying notes 261-268).

22

Id. (discussing accompanying notes 314-315).

23

Id. at 62 (discussing accompanying note 199).

24

Cpt. Jody M. Prescott, IN ABSENTIA WAR CRIMES TRIALS: A JUST MEANS TO ENFORCE INTERNATIONAL HUMAN
RIGHTS?, 62 (1994). [reproduced in accompanying notebook at Tab 45].
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The distinction between national court systems and international tribunals also play a
large role in the perception of in absentia proceedings worldwide. In nations like the United
States, significant power is given to national courts and prosecutors to ensure a defendant or
accused’s presence at trial. There is also the perception that some crimes will, due to economic
and feasibility issues go unpunished. However, some argue that it is less likely that the world
community will tolerate “prosecutorial inaction” in the cases of crimes against humanity.25 This
perspective gives a strong argument in support for in absentia proceedings. Another strong
argument in favor of in absentia proceedings would be to limit their procedural use to target
instances where the Prosecution can prove by some evidentiary standard that the accused is
deliberately evading justice. Restricting in absentia proceedings in this way provides a historical
record of the attempts to respect the accused’s rights while protecting the interests of justice
through judicial and prosecutorial efficiency.26

III. In Absentia trials & Nuremberg: the Trial of Martin Bormann.
Trials in absentia, that is, trials in the absence of the accused are a feature of many justice
systems. However, they have seen very limited use in international criminal jurisprudence, and
human rights law generally considers them a violation of the substantive rights of an accused.
Trials in absentia famously occupied the spotlight after the end of the Second World War in the
trial of Martin Bormann. Article 12 of the Charter of the International Military Tribunal (“IMT”)

J. Brook, The International Criminal Court and Trial in Absentia, J. INT’L L. 763, 782, (1998-1999). [reproduced
in accompanying notebook at Tab 37].
25

26

Id. at 783.
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gave the Tribunal the power to try an accused in their absence.27 This power was limited to
when the accused could not be found or, if the Tribunal “for any reason,” deemed it necessary in
the interests of justice to conduct such a trial.28 With seeming limitless power to try defendants
in their absence, the Tribunal’s only limit was Rule 2(a). The rule required that any individual
not in custody “shall be informed of the indictment against him.”29
The Tribunal ordered that Bormann should be notified that he was charged before the
tribunal and would be tried in absentia if he failed to appear.30 Attempts to notify Bormann were
quite substantial, for an entire month notice was read over Radio Hamburg and Radio
Langenberg, published in four separate Berlin newspapers, and 100,000 copies of an official
notice were posted on bulletin boards throughout occupied Germany and in all prisoner of war
camps.31 Despite criticisms that followed the Nuremberg Trials, the Prosecution took extra care
in making their case against Bormann, where at the outset, United States’ Assistant Trial Counsel
began with:
We should like to observe on the threshold that because of the
absence of the Defendant Bormann from the dock we believe that
we should make an extra effort to make a solid record in the case

27

Charter of the International Military Tribunal§ II Jurisdiction and General Principles, Art. 12, available at:
http://avalon.law.yale.edu/imt/imtconst.asp#sec2. [reproduced in accompanying notebook at Tab 22].
28

Id.

29

Nuremberg Trial Proceedings Vol. 1, Rules of Procedure, Rule 2(b), available at:
http://avalon.law.yale.edu/imt/imtrules.asp [reproduced in accompanying notebook at Tab 26].
30

Nuremberg Trial Proceedings Vol. 1, Order of the Tribunal regarding Notice to Defenant Bormann, (1947) ,
available at:http://avalon.law.yale.edu/imt/v1-04.asp [reproduced in accompanying notebook at Tab 6].
31

Nuremberg Trial Proceedings Vol. 1, Certificates of Compliance with Orders of the Tribunal Regarding Notice to
members of Groups and Organizations and to Defendant Bormann, Exhibit II-C: Dissemination of Notices in the
American Zone, (1947), available at: ,http://avalon.law.yale.edu/imt/v1-05.asp. [reproduced in accompanying
notebook at Tab 7].
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against Bormann, out of fairness to Defense Counsel and for the
convenience of the Tribunal.32
Satisfied with the prosecution’s attempts to notify the accused, the Tribunal tried and convicted
Bormann.33 It is, perhaps, due to the care the prosecution took to ensure a full and complete
record that record of Bormann’s trial remains one of the most well documented uses of a trial in
absentia.
The decision to try Bormann was not without objection by appointed Defense counsel.
Dr. Bergold leveled two major criticisms against the Tribunal for its decision to try Bormann in
absentia. Dr. Bergold first objected that the proceedings should only have been carried out if it
was first proved that Bormann was “willfully evading the Trial,” and there was “no doubt
whatsoever” about the facts. 34 Second, he claimed that the IMT Charter did not state clearly
under what conditions the Tribunal can conduct a trial in absentia, and therefore it must create
the law to do so. 35 Dr. Bergold’s first objection is most likely to appear in the case of a trial in
the absence of the accused in the STL. Although Article 22 of the Statute of the Special Tribunal
for Lebanon authorizes proceedings in absentia if he or she: “(a) has expressly and in writing
waived his or her right or be present” there will most likely be uncertainty with regards to the
facts of the indictment given the nature of the crimes committed and potential players involved.

Nuremberg Trial Proceedings Vol. 5, Thirty-Fifth Day, Lieutenant Thomas F. Lambert’s Presentation of the Case
against Bormann, 303-304, (1947), available at: http://avalon.law.yale.edu/imt/01-16-46.asp#bormann. [reproduced
in accompanying notebook at Tab 8].
32

33

Nuremberg Trial Proceedings Vol. 22, Two Hundred and Eighteenth Day, 586 (1947), available at:
http://avalon.law.yale.edu/imt/10-01-46.asp,. [reproduced in accompanying notebook at Tab 10].
34

Nuremberg Trial Proceedings Vol. 19, On e Hundred and Eighty-Third Day, 112-113 (1948), available at:
http://avalon.law.yale.edu/imt/07-22-46.asp. [reproduced in accompanying notebook at Tab 9].
35

Id.
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However Article 22 (c) covers a situation where an accused cannot be found or accounted for. It
is therefore unlikely that the second criticism raised by Dr. Bergold will be leveled at the STL.
Bormann’s trial also revealed other functional shortcomings of in absentia war crimes
trials. If defense counsel, appointed or otherwise, is required to make a defense for the absent
accused, “the lack of communication between the two severely hampers its presentation.” 36 This
is of particular importance to the STL, which under Article 22 can try an accused in absentia by
appointed defense counsel.

Secondly, accused that are present at trial lose nothing by

incriminating the absent defendant in an attempt to “lessen the degree of their culpability.”37

IV. ICCPR, ECtHR and the Right to be Present at Trial
A.

The International Covenant on Civil and Political Rights

The Nuremberg experience best understood in the context of the general framework and
principles of law existing at that time. The IMT charter was derived from different legal systems
and principles of criminal law.38 By the time the world once again looked to create tribunals to
protect the right of peoples everywhere, Human Rights Law had begun to take on a discernable
form. In 1966, the International Covenant on Civil and Political Rights (“ICCPR”) was adopted
by the United Nations and became customary international law. In Article 14(3)(d) of the
International Covenant on Civil and Political Rights affirmed, and arguably created, the

36

Prescott, IN ABSENTIA WAR CRIMES TRIALS: A JUST MEANS TO ENFORCE INTERNATIONAL HUMAN RIGHTS? at
32. [reproduced in accompanying notebook at Tab 45].
37

Id.

38

William A. Schabas, In Absentia Proceedings before International Criminal Courts, in INTERNATIONAL
CRIMINAL PROCEDURE: TOWARDS A COHERENT BODY OF LAW 335, 354 (Goron Sluiter & Sergey Vasiliev ed.,
2009). [reproduced in accompanying notebook at Tab 46].
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enforceable right of anyone charged with a criminal offense to be tried in their presence. 39 While
Article 14(3)(d) codified the enforceable right, it neither expressly prohibited trials in absentia
nor stated what remedy existed for a violation the right. Since no preceding or subsequent article
provides an exception to this rule, some authors have suggested that the right of the accused to be
tried in his/her presence is without exception.40 This argument is weakened by the fact that the
UN Human Rights Committee (“Committee”) which is the treaty body set up to monitor and
implement the ICCPR, has stated that in absentia trials and Article 14(3)(d) are not
irreconcilable.41
In Mbenge v.Zaire, Daniel Mbenge (“Mbenge”) appealed to the Human Rights
Committee claiming that the Government of Zaire convicted and sentenced him in contravention
to provisions of the ICCPR.42 Specifically Mbenge alleged that his protections under Article
14(3)(a), (b), (c), (d) and (g). The Committee found that Mbenge had been twice sentenced and
was neither informed of, nor duly summoned to the proceedings against him.43 In examining
Mbenge’s claim the Committee recognized that while Article 14(3) of the ICCPR “cannot be
construed as invariably rendering proceedings in absentia inadmissible” 44 And are in some
circumstances, “for instance, when the accused person, although informed of the proceedings
39

International Covenant on Civil and Political Rights, Article 14(3)(d) available at:
http://www2.ohchr.org/english/law/ccpr.htm#art14. [reproduced in accompanying notebook at Tab 25].
40

Starygin & Selth, Cambodia and the Right to be Present: Trials In Absentia in the Draft Criminal Procedure
Code, 176. [reproduced in accompanying notebook at Tab 43].
41

Mbenge v. Zaire, Communication NO. 16/1977, HRC, UN Doc. CCPR/C/OP/2. [reproduced in accompanying
notebook at Tab 4].
42

Id. ¶2.2 (Mbenge alleged violations of articles 6, 12, 14 and 19).

43

Id. at ¶ 13.

44

Id. at ¶ 14.1.

17

Jason A. Greenglass
International War Crimes Research Lab
November 3, 2009

sufficiently in advance, declines to exercise his right to present,” permissible in the interests of
the administration of justice.45 “Nevertheless,” the Committee held, “effective exercise of the
rights under article 14 presupposes that the necessary steps should be taken to inform the accused
beforehand about the proceedings against him.”46
Judgement in absentia requires that, notwithstanding the absence
of the accused, all due notification has been made to inform him of
the date and place of his trial and to request his attendance.
Otherwise, the accused, in particular, is not given adequate time
and facilities for the preparation of his defence (art. 14(3)(b)),
cannot defend himself through legal assistance of his own
choosing (art 14(3)(d)), nor does he have the opportunity to
examine, or have examined, the witnesses against him and to
obtain the attendance and examination of witness on his
behalf.(art. 14(3)(e)).47
In the case of Mbenge, the Committee held a summons issued three days before the start of
hearings when the whereabouts of the accused is known, is an insufficient effort to respect the
accused’s rights under Article 14.48
A human rights analysis by Professor Cherif M. Bassiouni of 139 national constitutions
found that only 25 nations prohibited trials in absentia; ultimately, “Professor Bassiouni
concludes that the right to be tried in one’s own presence is not a ‘core’ international human
right.”49 It is hard to say how the right to a fair trial and equal protection before the law do not

45

Id.

46

Mbenge v. Zaire, Communication NO. 16/1977, HRC, UN Doc. CCPR/C/OP/2, ¶ 14.1. [reproduced in
accompanying notebook at Tab 4].
47

Id.

48

Id. at ¶ 14.2.

J. Brook, The International Criminal Court and Trial in Absentia, J. Int’l L. 763, 778 footnote 91 (1998-1999)
(Core rights identified are the right to life, liberty, and security of person; recognition and equal protection before
the law; freedom from arbitrary detention; freedom from torture; right to be presumed innocent; right to a fair and
speedy trial; right to assistance of counsel right to appeal; right to be protected from double jeopardy; and protection
49
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include the right to be present at one’s own trial. Nevertheless, the right to be tried in one’s own
presence has not been expressly endorsed in the European Convention on Human Rights.50 One
author notes that the Commentary on draft statutes for the International Criminal Court mentions
that for trials in absentia to be considered consistent with ICCPR standards, they must be
“carefully regulated, with provisions for notification of the accused, for setting aside the
judgment and sentence on subsequent appearance.”51
This careful regulation is demonstrated by the Committee’s opinion in Maliki v.Italy. In
Maliki, defendant claimed his Article 14 rights were violated when he was tried in absentia and
was represented by a court appointed counsel. The Committee held that the “basic requirements
of a fair trial must be maintained, even when a trial in absentia, is not, ipso facto, a violation of a
State party’s undertakings.” 52 In order for a State to comply with these basic fair trial
requirements, the State must show that the accused was “summoned in a timely matter and
informed of the proceedings against him.”53 Failing to “lift the burden” imposed upon it; the
Committee held that Italy was not justified in trying the accused in absentia and defendant’s

against ex-post facto laws.) [reproduced in accompanying notebook at Tab 37]. See, M. Cherif Bassiouni, Human
Rights in the Context of Criminal Justice: Identifying International Procedural Protections and Equivalent
Protection in National Constitutions, 3 Duke J. Comp. & Int’l L. 235, 292 (1993). [reproduced in accompanying
notebook at Tab 38].
50

The Eurpoean Convention on Human Rights and Its Five Protocols, Article 6, Paragraph 1,
http://www.hri.org/docs/ECHR50.html#C.Art6. [reproduced in accompanying notebook at Tab 23].
51

J. Brook, The International Criminal Court and Trial in Absentia, at 780. [reproduced in accompanying notebook
at Tab 37].
52

Maleki v. Italy, Communication No. 699/1996, ¶ 9.2 HRC, UN Doc. CCPR/C66/D/699/1996, (1996). [reproduced
in accompanying notebook at Tab 3].
53

Id.
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right to be tried in his presence was violated.54 However, violation the accused’s right to be tried
in his/her presence, can be remedied if the accused is entitled to being retried once in custody.55

B.

European Court of Human Rights and The Human Rights
Committee

According to the European Court of Human Rights (“ECtHR”) in Colozza v. Italy, “the
object and purposed of the Article [6] taken as a whole show that a person charged with a
criminal offence is entitled to take part in the hearing.”56 The court reasoned that it would be
difficult for an accused to exercise their Article 6 rights without being present. 57 The interest of
the accused to be present and their ability to influence the decision of a court, especially when
serious sentences may be imposed, was one of the “underlying reasons for the recognition of this
right.”58 In addition to the duty not to arbitrarily exclude a defendant from proceedings, there is
an obligation to provide the accused “sufficient and real notice” of the date of the hearing and the
charges against him/her.59 In Colozza, the ECtHR held that attempts to notify an accused by
mere notification in a court’s registry were not sufficient to adequately inform the accused of the
proceedings against him.60

54

Id. at ¶ 9.4

55

Id. at ¶ 9.5

56

Colozza v. Italy, Application NO. 9024/80, ECtHR, Judgement, ¶ 27, (12 February 1985). [reproduced in
accompanying notebook at Tab 2].
57

Id.

58

Stephanos Stavros, THE GUARANTEES FOR ACCUSED PERSONS UNDER ARTICLE 6 OF THE EUROPEAN
CONVENTION ON HUMAN RIGHTS, 196 ( 1993). [reproduced in accompanying notebook at Tab 47].
59

Id. at 196-197.

60

Colozza v. Italy, Application NO. 9024/80, ECtHR, Judgement, ¶ 28, (12 February 1985). [reproduced in
accompanying notebook at Tab 2].
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How an accused waives their right to be present is also important. In Colozza, the ECtHR
held “waiver of the exercise of a right guaranteed by the Convention must be established in an
unequivocal manner.”61 ECtHR case-law defines an unequivocal waiver as “an accused who had
been notified in person and who, having thus been made aware of the reasons for the charge, had
expressly waived exercise of this right to appear and to defend himself.”62 It has been argued that
some rights can be delegated to counsel and as a result, waived by counsel. However it is
difficult “to accept that counsel is able to waive the accused’s strictly personal rights without
prior consultation.”63 Nevertheless, in 2006, the ECtHR in Battisti v. France held that when an
accused appoints counsel, but fails to appear in court it is logical to infer that the accused has
implicitly waived their right to be present at trial, and cannot afterwards claim that he was not
informed of the proceedings against him/her.64 This issue will relate to how the STL chooses to
read and enforce Article 22(3) and whether the appointment of counsel while refusing to appear
before the STL will satisfy the requirement that an accused waive their right.
Notice must be sufficiently given to the accused such that the burden shifts to the accused
to prove that they were never notified. Otherwise, it an accused “cannot reasonably be assumed

61

Stephanos Stavros, THE GUARANTEES FOR ACCUSED PERSONS UNDER ARTICLE 6 OF THE EUROPEAN
CONVENTION ON HUMAN RIGHTS, 197 ( 1993). [reproduced in accompanying notebook at Tab 47].
62

Colozza v. Italy, Application NO. 9024/80, ECtHR, Judgement, ¶ 29-30, (12 February 1985). [reproduced in
accompanying notebook at Tab 2].
63

Stephanos Stavros, THE GUARANTEES FOR ACCUSED PERSONS UNDER ARTICLE 6 OF THE EUROPEAN
CONVENTION ON HUMAN RIGHTS, 198 ( 1993). [reproduced in accompanying notebook at Tab 47].
64

Paola Gaeta, To be (Present) or Not To Be (Present), Trials In Absentia before the Special Tribunal for Lebanon,
5 JICJ 1165, at 1169 (2007), [reproduced in accompanying notebook at Tab 42]. See Battisti v. France, Application
No. 28796/05, Decision of 12 December 2006 on admissibility available (only in French)on ECtHR website,
http://www.echr.coe.int (homepage) ). [reproduced in accompanying notebook at Tab 1].
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to decline an offer which was never made to him.”65 The understanding is that the waiver of the
right to be present at trial must come in “clear and unequivocal terms from the accused
himself.”66 In absentia trials have always generated debate especially between jurists of civil and
common law systems. The ECtHR has also recognized that a ban on trials by default may
“paralyse the conduct of criminal proceedings,” leading to “dispersal of evidence, expiry of the
time-limit for prosecution or a miscarriage of justice.”67 This determination is made on a case by
case basis and should not act to universally justify trying an accused in their absence.68
The ECtHR has been clear “waiver must, if it is to be effective for convention purposes,
be established in an unequivocal manner and be attended by minimum safeguards commensurate
to its importance.”69 Furthermore, when the option of a rehearing is not provided, the HRC has
held that:
When criminal proceedings have been held in absentia, and whose
reopening have subsequently refused, without any indication that
the accused has waived his or her right to be present during the
trial, may fairly be described as ‘manifestly contrary to the
provisions of Article 6 [of the ECHR] or the principles embodied
therein.70

65

Stephanos Stavros, THE GUARANTEES FOR ACCUSED PERSONS UNDER ARTICLE 6 OF THE EUROPEAN
CONVENTION ON HUMAN RIGHTS, 199 ( 1993). [reproduced in accompanying notebook at Tab 47].
66

Id.

67

Colozza v. Italy, Application NO. 9024/80, ECtHR, Judgement, ¶ 30, (12 February 1985). [reproduced in
accompanying notebook at Tab 2].
68

Id.

69

Poitrimol v. France 18 E.H.R.R. 130 ¶ 31(1993) available at http://www.echr.coe.int, See supra at note 54.
[reproduced in accompanying notebook at Tab 11].
70

Stoichkov v. Bulgaria, Application No. 9898/02, ¶ 56 Judgement, ECtHR, (24 March 2005), (Confirmed by the
Grand Chamber in Sejdovic v. Italy, Application No. 56581/00, ¶ 84, Judgment, , ECtHR, (1 March 2006)).
[reproduced in accompanying notebook at Tab 21].
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The option of rehearing where an accused has been tried in absentia is a remedy, not a
requirement that must be met in order to conduct in absentia proceedings. More than any other,
this condition poses the greatest concern for trials conducted in absentia in the ad hoc tribunals.
For reasons that will be addressed later in this memo, this criterion implicates financial and
political concerns in addition to the substantive rights of the accused.

C.

The American Convention on Human Rights

Article 8(2)(d) of the American Convention on Human Rights states that an accused has
the right to defend him/herself personally or to be assisted by counsel of his/her own choosing. It
is arguable that inherent in these rights is the right to be personally present in order to give effect
to the Convention.

V.

Due Process Considerations for in absentia proceedings.
There are limited international agreements on the due process considerations applicable

to in absentia proceedings. The European Convention on the International Validity of Criminal
Judgments provides a means for enforcement of in absentia judgments rendered by member
European state’s courts. 71 A judgment in absentia is explicitly defined as “any judgment
rendered by a court in a Contracting State after criminal proceedings at the hearing of which the
sentenced person was not personally present.”72 Any member state which renders a judgment in

European Convention on the International Validity of Criminal Judgments (“ECIVCJ”), E.T.S. No 70,( May 28,
1970), available at http://conventions.coe.int/treaty/en/Treaties/Html/070.htm. [reproduced in accompanying
notebook at Tab 24].
71

72

Id. EIVCJ art. 21(2).
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absentia may send such information to the state which can affect enforcement of the judgment.73
The requested state must then notify the sentenced person of their right to file an opposition, and
failure to do so within 30 days will result in the original judgment to be considered as though the
accused was present.74
The accused may file opposition with either state and must be given notice of a new
hearing of the case at least 21 day s before the new hearing. 75 Failure to appear at the new
hearing results in the opposition being declared null and void, but if the accused is present and
opposition is admitted, then the case will proceed to a new trial.76 One major issue with the
ECIVCJ’s approach is that a trial in absentia is not a res judicata and if the accused opposes the
judgment of a court he/she in effect is submitting to the court’s jurisdiction to try their case.

VI. Ad hoc Tribunals for the former Yugoslavia, Rwanda and
Sierra Leone
With respect to Nuremberg, in absentia proceedings and their attendant concerns were
not seriously debated perhaps because the occupying military forces of the Allied powers could
assume the role of a police force to ensure appearance before the tribunal.77 The passage of time
has made the situation considerably different: The ad hoc tribunals have no police power, and the
judges often come from states with no direct involvement in the conflicts or crimes that were the

73

74

75

76

Id. ECIVCJ art. 22.
Id. EIVCJ arts. 23, 24(2), 29.
Id. ECIVCJ arts. 24(1), 25(1), 26(2).
Id. ECIVCJ arts. 25(2), 26(2).

77

Shuichi Furuya, Rule 61 Procedure in the International Criminal Tribunal for the Former Yugoslavia: A Lesson
for the ICC, 12 Leiden J. of Int’l L. 635, 636 (1999). [reproduced in accompanying notebook at Tab 44].
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catalyst for the tribunals.78 More importantly, the ad hoc tribunals have been “strongly imprinted
with international human rights norms” that have been recognized and developed since World
War II.79 In contrast to the IMT, the ad hoc tribunals have no explicit provision permitting or
prohibiting trials in absentia. 80 Arguably, the statutes implicitly prohibit such proceedings
because they provide that a trial will ensue only once a defendant is ‘taken into custody.’
Whether or not the Statutes of the ad hoc tribunals permit the use of trials in absentia, each
tribunal has overcome challenges placed by defendants who could either not be found, boycotted
the tribunal, or otherwise were not present for proceedings. For these reasons, the ad hoc
tribunals faced, “for the first time in history of international criminal justice,” the risk of nonappearance of the accused.81 In light of the importance of the substantive right of an accused to
be present in their own trial “necessity and proportionality” must be considered by the STL
before concluding that public interest is served by the absence of the accused.82

78

Id.

79

Id.

80

S.D. Murphy, Progress and Jurisprudence of the International Criminal Tribunal for the Former Yugoslavia, 93
Am. J. of Int’l L. 57, at 75 (1999); [reproduced in accompanying notebook at Tab 42]. See also U.N. Doc.
S/RES/955 (1994) available at http://www.ictr.org (Statute of the International Tribunal for Rwanda, adopted by
Security Council on 8 November 1994); [reproduced in accompanying notebook at Tab 33]. See also Statute of the
International Tribunal for the Prosecution of Persons responsible for Serious Violations of International
Humanitarian Law Committed in the Territory of the Former Yugoslavia since 1991, U.N. Doc. S/25704, adopted
by Security Council on 25 May 1993, U.N.Doc/S/RES/827 (1993), available at http://www.un.org/icty. [reproduced
in accompanying notebook at Tab 31].
81

Shuichi Furuya, Rule 61 Procedure in the International Criminal Tribunal for the Former Yugoslavia: A Lesson
for the ICC, at 637. [reproduced in accompanying notebook at Tab 44].
82

Stephanos Stavros, The Guarantees for Accused Persons Under Article 6 of the European Convention on Human
Rights, 196 ( 1993). [reproduced in accompanying notebook at Tab 47].
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A.
International Criminal Tribunal for the former Yugoslavia
(“ICTY”) & Rule 61
“Generally speaking, it would not be appropriate to hold in absentia proceedings against
persons falling under the primary jurisdiction of the (ICTY)…” 83
In a decision by the Appeals Chamber for the International Criminal Tribunal for the
Former Yugoslavia, the Chamber opined that even when the accused has clearly waived his right
to be present (Article 21 paragraph 4(d) of the Statute), “it would prove extremely difficult or
even impossible for an international criminal court to determine the innocence or guilt of that
accused.”84 Dr. Bergold’s criticism of the IMT echo in this decision by the ICTY; where the
accused is absent, the Tribunal heavily doubts the ability to determine a conviction accurately.
At the same time, the ICTY’s decision to promulgate Rule 61 demonstrates a conscious effort by
the Tribunal to address the event of an absent defendant. One author argues that President
Cassese’s reference to the

decision to not allow trials in absentia by ‘creating a special

procedure’ implies that the ICTY was not barred from doing so by its Statute, but that it simply
chose not to.85
The Judges adopted Rule 61 as a compromise to address early criticism that the ICTY
would be ineffective without the ability to conduct in absentia trials.86 Rule 61 of the Rules of

83

Prosecutor v. Blaskic, Case No. IT-95-14-AR108bis, Judgment on the Request of the Republic of Croatia for
Review of the Decision of Trial Chamber II of 18 July 1997, ¶ 59. (29 October 1997). [reproduced in accompanying
notebook at Tab 12].
84

Id.

85

Schabas, supra In Absentia Proceedings before International Criminal Courts, at. 361 (citing Second Annual
Report of the International Criminal Tribunal for the Former Yugoslavia, UN Doc. A/50/365-S/1995/728, annex,
para, 198) [reproduced in accompanying notebook at Tab 46]. (“See the discussion in M. Thieroff and E.A. Amley,
Jr., Proceeding to Justice and Accountability in the Balkans: The International Criminal Tribunal for the Former
Yugoslavia and Rule 61, 23 Yale J. of Int’l L. 231, at 261 (1998)). [reproduced in accompanying notebook at Tab
40].
86

Id. at 361.
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Procedure and Evidence for the ICTY allows for the holding of a special procedure which can be
conducted in the event that a warrant of arrest has not been executed.87 The debate over trials in
absentia which led to Rule 61 focused on two differing approaches to drafting the ICTY’s Rules
of Procedure and Evidence: “one was an innovative approach stressing the spirit or the purpose
of the Statute, and the other was the positivist approach which emphasized the restrained
competence of the Tribunal in light of the letter of the statute.” In a Rule 61 procedure, the
Prosecutor may produce evidence and call witnesses, and at its conclusion, the Trial Chamber
may determine that there are reasonable grounds for believing that the accused has committed all
or any of the crimes charged in the indictment. Although Rule 61 may resemble in absentia
trials, one Trial Chamber has denied the connection, stating that “a Rule 61 proceeding is not a
trial in absentia. There is no finding of guilt in this proceeding.”88 And another insisted: “The
Rule 61 procedure… cannot be considered a trial in absentia; it does not culminate in a verdict
nor does it deprive the accused of the right to contest in person the charges brought against him
before the Tribunal.”89
The evidence of this prima facie case produced at these hearings by the Prosecution, can
nevertheless be brought against the accused in the event they eventually appear before the court.
Despite the insistence by the Tribunal that such proceedings are not in absentia trials, one author

87

Rules of Procedure and Evidence for the International Criminal Tribunal for the Former Yugoslavia, available at:
http://www.icty.org/x/file/Legal%20Library/Rules_procedure_evidence/IT032_Rev43_en.pdf. [reproduced in
accompanying notebook at Tab 28].
88

Prosecutor v. Karadzic and Mladic, Case No. IT-95-5-R61 & IT-95-18-R61 [reproduced in accompanying
notebook at Tab 16].
89

Prosecutor v. Dragan Nikolic, Case No. I-94-2-R61, Review of Indictment Pursuant to Rule 61 of the Rules of
Procedure and Evidence, (20 October 1995). [reproduced in accompanying notebook at Tab 14].
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points out that Rule 61 proceedings findings were used in later Appeal Chamber proceedings. 90
This, “precedential effect” is an inherent weakness of the Rule 61 compromise. Consider the
admission of evidence produced from such a hearing, its use essentially denies the defendant’s
right to a cross-examination.91 Even if a court preserved the accused’s right to a retrial, the
likelihood of obtaining all the relevant witnesses, experts, and materials sufficient for a crossexamination make a retrial an unrealistic remedy for both the prosecution and defense. Still,
Rule 61’s procedure is not wholly without benefit if an accused never appears before the ICTY.
Its operation can “afford a formal means of redress to victims by giving me an opportunity to
testify in public and to have their testimony recorded for posterity.”92
Today, Rule 61 is little more than a historical oddity of the ICTY as none of the
subsequent ad hoc tribunals or ICC has adopted the use of such a procedure. But the ICTY’s
defense of the Rule illuminates the underlying concerns that the Tribunal had of in absentia
proceedings.

B.

International Criminal Tribunal for Rwanda (“ICTR”)

Like the tribunals before it, the International Criminal Tribunal for Rwanda has addressed
the absent or boycotting defendant. According to Schabas, the Appeals Chamber of the ICTR
considers the physical presence of an accused “one of the most basic and common precepts of a

90

Shuichi Furuya, Rule 61 Procedure in the International Criminal Tribunal for the Former Yugoslavia: A Lesson
for the ICC, at 636. [reproduced in accompanying notebook at Tab 44].
91

J. Brook, The International Criminal Court and Trial in Absentia, at 782. [reproduced in accompanying notebook
at Tab 37].
92

Shuichi Furuya, Rule 61 Procedure in the International Criminal Tribunal for the Former Yugoslavia: A Lesson
for the ICC, at 644. [reproduced in accompanying notebook at Tab 44].
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fair criminal trial.”93 More specifically, the ICTR has dealt with the question of what should be
done when multiple accused are charged in the same indictment and only some are in custody.
In Prosecutor v. Karemera, the Trial Chamber ruled that it was appropriate to sever the cases of
those not in custody.94 The Trial Chamber held:
pursuant to Article 20(4)(D) of the Statute of the Tribunal
(“Statute”), those accused have the right to be tried in the their
presence, while the accused already in custody awaiting trial, have
also the right to be tried without undue delay. The Chamber is
therefore of the view that in the interests of justice, the severance
of [the absent accused] enhances the protection of the rights of the
accused who are already in detention and whose trial cannot be
delayed as well as the rights of those who are not yet in
detention.95
This approach may be useful for the STL which might face the possibility of having some
accused in custody and some who are not. There are pros and cons of trying defendants alone; a
spotlight case that isolates a defendant may not be able to provide a historical record of the
crimes and the justice of the Tribunal’s response if like in the case of the Milosevic trial the
accused is permanently unavailable. This is a risk the STL would take if it follows the ICTR
example, but since the STL statute authorizes the use of in absentia trials, it is not guided by the
same concerns that motivated the ICTR’s decision.

93

Schabas, In Absentia Proceedings before International Criminal Courts, at. 360. [reproduced in accompanying
notebook at Tab 46].
94

Prosecutor v. Karemera et al., Case No. ICTR-98-44-PT, Decision on Severance of Andre Rwamakuba and
Amendments of the Indictment, Article 20(4) of the Statute, Rule 82(B) of the Rules of Procedure and Evidence, ¶
24 , (7 December 2004). [reproduced in accompanying notebook at Tab 17].
95

Id.
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When the ICTR encountered the boycotting defendant protesting the legitimacy of the
Tribunal, it came up with its own approach: Rule 82bis Trial in the Absence of Accused.96 Rule
82bis allows the Tribunal to order that a trial proceed in the absence of an accused, “for as long
as it persists, provided that the Trial Chamber is satisfied that:” 1) the accused has made an initial
appearance before the tribunal; 2) the accused has been notified that he/she be present for trial,
and 3) the accused’s interests are represented by counsel.97 This rule allows a conditional trial in
absentia, but two out of three conditions have been practiced since Nuremberg.

Its only

innovation is that the accused must make an initial appearance before the Tribunal. What
purpose this serves, other than to confirm that the accused has been notified of the proceedings,
is unclear. It neither helps the court in the event of a completely absent defendant nor one that is
in custody but refuses to appear before the tribunal. What it does do is advance the principle
semel praesens simper prasens (to be present once trial entails being present forever). 98 The
ICTY in Prosecutor v. Milan Simic has judged that the principles set out in Rule 82bis apply to
its proceedings as well.99
The United States Supreme Court in Crosby v. United States concluded that requiring the
defendant’s presence at the beginning of trial allows the Court to find that a subsequent

96

Schabas, supra In Absentia Proceedings before International Criminal Courts, at. 366. [reproduced in
accompanying notebook at Tab 46]. And See , Rule 82bis: Trial in the Absence of the Accused, Rules of Procedure
and Evidence for the International Criminal Tribunal for Rwanda, 14 March 2008, available at http://www.ictr.org,
at 91. [reproduced in accompanying notebook at Tab 29].
97

Rule 82bis: Trial in the Absence of the Accused, Rules of Procedure and Evidence for the International Criminal
Tribunal for Rwanda, 14 March 2008, available at http://www.ictr.org, at 91. [reproduced in accompanying
notebook at Tab 29].
98

Gaeta, To be (Present) or Not To Be (Present), Trials In Absentia before the Special Tribunal for Lebanon , at
1167. [reproduced in accompanying notebook at Tab 41].
99

Prosecutor v. Milan Simic, Case No. IT-95-9/2-S, ¶ 8, (17 October 2002). [reproduced in accompanying notebook
at Tab 18].

30

Jason A. Greenglass
International War Crimes Research Lab
November 3, 2009

voluntary absence represents an informed waiver of the defendant’s right to be present during
trial. 100 The import of this reasoning is clear; it establishes judicial ease and promulgates
accuracy in determining when a defendant has waived a constitutional right to face their accuser.
The interests of an international tribunal are not entirely congruent with the United States’
Supreme Court, and an insistence on ease of accuracy may only result in the resignation of
justice. This is an especially troubling outcome considering that the accepted remedy is a retrial
rather than an automatic reversal and mistrial.

•

Waiver of the Right

Rule 82bis was adopted by the ICTR in response to Jean-Bosco Barayagwiza’s refusal to
attend his trial. At the beginning of the trial Barayagwiza’s counsel informed the Trial Chamber
that his client would not attend the trial, and that he had been instructed to not represent him.
“Based on his inability to have a fair trial due to the previous decisions of the Tribunal in relation
to his release,” Barayagwiza personally issued a statement “refusing to associate himself with a
show trial.”101 The Trial Chamber declared “Barayagwiza was entitled to be present during his
trial and had chosen not to do so, and the trial would proceed nonetheless.” 102 In his appeal,
Barayagwiza argued that nothing in the Statute or Rules allowed proceedings in his absence.103

100

Crosby v. United States involved a case where a defendant initially made an appearance and subsequently fled
after the commencement of trial.
101

M. Momeni, Why Barayagwiza is Boycotting his Trial at the ICTR: Lessons in Balancing Due Process Rights
and Politics, 7 ILSA Journal of International and Comparative law 315, at 315-316. (2001). [reproduced in
accompanying notebook at Tab 39].
102

Prosecutor v. Barayagwiza, Case No. ICTR-97-15-T, Decision on Defence Counsel Motion to Withdraw, T (2
November 2000). [reproduced in accompanying notebook at Tab 13].
103

Nahimana et al. v. Prosecutor, Case No. ICTR-99-52-A, Judgment, ¶ 110, (28 November 2007). [reproduced in
accompanying notebook at Tab 5].
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Not only did the Appeals Chamber note that a trial might proceed in the absence of a defendant
who refused to appear, but that an accused person can renounce their right to be present at trial.
Providing that such waiver is “libre, non equivoque (meme si elle peut etre expresse ou tacite) et
faite en connaissance de cause.”104 Addressing the case of Barayagwiza specifically, the Appeals
Chamber held:
Barayagwiza expresses a free, explicit and unequivocal
renunciation in his right to be present at hearings of the process
after having been duly informed by the Trial Chamber as the place,
date and [due] process the charges against him as his right to attend
these hearings and the necessity of his presence. At this stage of
analysis, the Appeals Chamber [cannot] discern any error in the
assessment made by the Trial Chamber's denial of appellant to
attend a hearing. 105
Barayagwiza’s appeal was dismissed because he voluntarily and unequivocally waived his right.
However the decision of the Appeals Chamber reflects the necessity and importance of
informing the accused of the proceedings and charges against him.

C.

Special Court for Sierra Leone

The Special Court for Sierra Leone has the equivalent of Rule 82bis in Rule 60 with some
significant differences. Under Rule 60(A)(i), the accused need only be afforded the right to
appear at his own trial and refuse to appear.106 This provision anticipates the pitfall of Rule 82bis

104

Id. at ¶ 110.

105

Id. ¶ 116 (English translation provided by http://translate.google.com/translate_t:) (Original quote in French:
“Barayagwiza a exprime de maniere libre, expresse et non equivoque sa renunciation au droit d’etre present aux
audiences de son process après avoir ete dument informe par la Chambre de premiere instance tant du lieu, de la date
do process et des charges retenues contre lui que de son droit d’assister a ces audiences et de la necessite de sa
presence. A ce stade de l’analyse, la Chambre d’appel ne peut discerner une quelconque erreur dans l’appreciation
faite par la Chambre de premiere instance du refus de l’Appelant de se presenter en audience.”
106

Rules of Procedure and Evidence of the Special Court for Sierra Leone , Rule 60: Trial in the Absence of the
Accused (amended 1 August 2003), pg. 30 available at http://www.securitycouncilreport.org/atf/cf/%7B65BFCF9B-
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and provides the SCSL the power to proceed in absentia rather than allowing the substantive
rights of an accused to derail the interests of justice. Another interesting addition is 60(B) which
permits an in absentia trial if a Judge or Trial Chamber is “satisfied that the accused has,
expressly or impliedly, unequivocally waived his right to present.”107 The accused’s ability to
waive his/her right to be present either explicitly or implicitly provides the accused some
flexibility in providing such waiver. But, it is rather unclear what could constitute an implicit
unequivocal waiver. It is ultimately at the discretion of the Court whether a defendant has
waived their right, and the SCSL has not viewed attempts to boycott with much leniency. In one
such case, a Trial Chamber admitted that while trial in the absence of the accused is an
extraordinary mode of trial, it is permissible and lawful in very limited circumstances:
It is not the policy of the criminal law to allow the absence of an
accused person or his disruptive conduct to impede the
administration of justice or frustrate the ends of justice. To allow
such an eventuality to prevail is tantamount to judicial abdication
of the principle of legality and a capitulation to a frustration of the
ends of justice without justification.108
Trials in absentia ultimately reflect this tension between the substantive rights of an accused and
the interests of justice.
Each of the ad hoc international criminal tribunals has found ways of dealing with the
troubling question of trying an accused in his/her absence. It is most noteworthy that even
though each of these tribunals draw heavily from common law systems, which typically eschew
trials in absentia, each has adopted a form of trying an accused in their absence. Despite the
6D27-4E9C-8CD3-CF6E4FF96FF9%7D/Liberia%20SCSL%20rules%20of%20proc.pdf . [reproduced in
accompanying notebook at Tab 30].
107

Id.

108

Prosecutor v. Gbao, Case No. SCSL-2004-15-T, ¶ 8, (12 July 2004). [reproduced in accompanying notebook at
Tab 15].
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differences between each tribunal, each considers the substantive right of the accused to be
present, and the unequivocal waiver of the right to be tried in his/her presence crucial. Crucial
but not absolute. The SCSL suggests that a balancing test which weighs the competing interests
of the fundamental rights of the accused and the interests of international law and justice could
result in a supported use of trials in absentia. In the aggregate, the international criminal
tribunals of modern time have taken a prohibitive approach, allowing very minimal
circumstances for their use.

VII. The International Criminal Court (“ICC”)
It has become common practice for the international criminal tribunals, post-Nuremberg,
to include a provision on fair trial rights as created by Article 14 of the ICCPR. The International
Criminal Court is no exception with one substantial difference. The ICC takes a stronger stance
towards in absentia trials. Article 63 of the Rome Statute, is “adamantly clear” about in absentia
proceedings: “the accused shall be present during the trial.”109 Its charter does not envision in
absentia trials under any circumstances; in fact Article 63 of the Rome Statute of the
International Criminal Court entitled “Trial in the presence of the accused” states:
1. The accused shall be present during the trial.
2. If the accused, being present before the Court, continues to
disrupt the trial, the Trial Chamber may remove the accused and
shall make provision for him or her to observe the trial and instruct
counsel from outside the courtroom, through the use of
communications technology, if required. Such measures shall be
taken only in exceptional circumstances after other reasonable

109

Tiribelli, Judgement in Absentia in International Criminal Law: Its Admissiblity Before the Ad Hoc Tribunals,
The international Criminal Court and the Eurpean Arrest Warrant, at 373. [reproduced in accompanying notebook
at Tab 36].
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alternatives have proved inadequate, and only for such duration as
is strictly required.110
Article 63 thus results in an obligation imposed on the ICC by the substantive right of the
defendant to be present. Early drafts of the ICC statute prepared by the International Law
Commission (“ILC”) were demonstrative of persistent debate on the acceptability of in absentia
trials.
The question whether trials in absentia should be permitted in the ICC was discussed at
length by the ILC: “one view quite widely held, was that trial in absentia should be entirely
excluded, on the grounds, inter alia, that the Court should only be called into action in
circumstances where any judgment and sentence could be enforced.”111 This reflected a belief
that proceedings in absentia would create an “imposition of judgments and sentences” with no
prospect of being enforced and result in bringing the ICC into disrepute. 112 Several states
explicitly stated their opinion that the ICC should not be able to conduct proceedings in absentia,
while others felt “a rational compromise was needed which would protect the principle of a fair
trial and still not endanger the operation of the court.” 113 Australia said it was opposed to in
absentia proceedings “as a general principle.” 114 Malta said such trials should be excluded
because there is “little benefit in a purely declamatory justice that risks possible infringements of

110

Rome Statute of the International Criminal Court, 2187 UNTS 90. (17 July 1998) available at:
http://untreaty.un.org/cod/icc/statute/romefra.htm Part 6. [reproduced in accompanying notebook at Tab 27].
111

Id. at 374.

112

Id.
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Schabas, supra In Absentia Proceedings before International Criminal Courts, at 371. [reproduced in
accompanying notebook at Tab 46].
114

Id.
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the rights of the accused.”115 In short, the critical factor for the drafters was whether the power to
hold in absentia trials would make the ICC an ineffective body. One author complied many of
the statements made by countries on the topic of in absentia proceedings during the negotiations
leading to the Rome Diplomatic Conference, and an interesting point was raised by Hungary.
Hungary argued that the resources required for bringing a defendant to appear before the ICC
was much more limited than for national domestic courts that can rely on domestic police power.
Hungary insisted that the goal of an ICC proceeding should simply be “conviction of the
accused, but the message which the community of nations would have communicated.” 116
Ultimately Article 63 reflects a decision to separate a question of policy from the question of the
rights of the accused, and provides only one exception: the disruptive defendant.

•

The Return of Rule 61

Until the Rome Statute of the International Criminal Court, the ICTY was the only
tribunal to employ its unique Rule 61 procedure. Interestingly Rule 61 has been revived in the
ICC statute under Article 61(2). Under this Article, a Pre-Trial Chamber may, on its own motion
or the request of the Prosecutor, hold a hearing in absentia to confirm the indictment and charges
against the accused. This proceeding is only available if the accused has:
(a)Waived his or her right to be present; or (b) Fled or cannot be
found and all reasonable steps have been taken to secure his or her
appearance before the Court and to inform the person of the
charges and that a hearing to confirm those charges will be held.117
115

Id.

116

Tiribelli, Judgement in Absentia in International Criminal Law: Its Admissiblity Before the Ad Hoc Tribunals,
The international Criminal Court and the Eurpean Arrest Warrant, at 378. [reproduced in accompanying notebook
at Tab 36].
117

Rome Statute of the International Criminal Court, 2187 UNTS 90. (17 July 1998) available at:
http://untreaty.un.org/cod/icc/statute/romefra.htm part 5. [reproduced in accompanying notebook at Tab 27].
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Article 61(2) suggests that a hearing can be conducted even if the defendant has not appeared
before the ICC unlike in the ICTR and the SCSL. Considering the controversial nature that in
absentia proceedings have between differing legal systems this provision adds some level of
uncertainty to the ICC statute. The prohibition against trials in absentia evidenced by the ICC
Statute is undercut by a procedure that does not require the accused’s presence. It is uncertain
what role, if any, Article 61(2) will play in the pursuit of justice for the ICC . Nevertheless, some
authors point out that due to the ICC’s international character and functions, it should not be
subjected to exacting constitutional analysis as if it were the equivalent of a domestic tribunal.118

VIII. STL and Policy Considerations for the Use of Trials in absentia
By the time the United Nations endorsed the Statute for the Special Tribunal for Lebanon
it was well understood that that in absentia trials did not violate the international human rights of
an accused, although, an accused who did not unequivocally waive their right to be present at
trial was entitled to a retrial if they were ever brought before a tribunal. This protection in and of
itself raises a concern. The ad hoc tribunals have not been given a carte blanche to exist and
operate indefinitely; at some point the UN envisions their closure. The STL is no exception.
Whether it will be for economic reasons or political reasons the reality is that in some cases,
albeit very few, an accused who is tried in absentia will not be able to have a retrial before the
tribunal that convicted them. This poses a particularly troubling scenario for the STL. In the
case of the STL, what plans exist if any to reopen hearings in the event that an accused is
eventually taken into custody? Professor Schabas posits that the STL may have to remain in
118

J. Brook, The International Criminal Court and Trial in Absentia, at 784; See also Ilia B. Levitine,
Constitutional Aspects of An International Criminal Court, 9 N.Y.U. J. Int’l 7 Pol. 27, 43 (1996). [reproduced in
accompanying notebook at Tab 37].
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“existence indefinitely…so as to ensure the possible exercise of the right set out in Article 22(3)”
in order to preserve an accused’s right to a retrial of an in absentia proceeding. 119 If no
contingency is created for this situation then one author argues that in absentia trials can act as a
shield to protect the accused from the National Courts of Lebanon.
While Article 22 authorizes the STL to conduct proceedings in absentia, Article 5(1)
prevents a person who has been convicted by the STL from proceedings in the Lebanese national
justice system on the same charges.120 However, in the case of an uncooperative accused, who
refuses to designate counsel or waive their right to be present, this would “insulate” the person
from trial in a Lebanese domestic court once the STL shuts down.121 According to Paola Gaeta,
Article 22 “does not explicitly require the retrial to be conducted before the STL,” but Schabas
argues that the text of Article 22 is clear enough: “the right to be retried in his or her presence
before the Special Tribunal.”122 The likelihood of such event occurring is very low, but it should
be noted that a savvy accused need only read the Statute for the Special Tribunal for Lebanon
and take refuge in a safe harbor state until they can no longer be tried for their crimes. The STL
can argue that this result was never intended by the drafters of the Statute, and its result only
works to allow the absence of an accused to impede the administration of justice through a
capitulation to a frustration of the ends of justice without justification.
119

Schabas, supra In Absentia Proceedings before International Criminal Courts, at 380. [reproduced in
accompanying notebook at Tab 46].
120

Article 5(1), Statute of the Special Tribunal for Lebanon, UN SC Resolution 1757 (2007) of 30 May 2007, UN
Doc. S/RES/1757 (2007); [reproduced in accompanying notebook at Tab 32]. See Also Paola Gaeta, ‘To be
(Present) or Not To Be (Present), Trials In Absentia before the Special Tribunal for Lebanon’, (2007) 5 JICJ 1165, at
1169. [reproduced in accompanying notebook at Tab 32].
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Gaeta, To be (Present) or Not To Be (Present), Trials In Absentia before the Special Tribunal for Lebanon , at
1173. [reproduced in accompanying notebook at Tab 41].
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Id., See also Schabas, In Absentia Proceedings before International Criminal Courts
at 380. [reproduced in accompanying notebook at Tab 46].
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One author has expressed concern that a literal interpretation of Article 22(3) ought to be
avoided since “it would lead to illogical consequences.”123 Article 22 supposes that when an
accused has explicitly waived their right to be present, any subsequent proceedings are fair even
if he/she has failed to appoint defense counsel. Gaeta objects to Article 22(3) on its face because
it results in limiting “the right to retrial to situations where the convicted person was not assisted
at trial by a defense lawyer of his own choosing, regardless of whether he had in fact expressly
and in writing waived his right.”124 Gaeta envisions a scenario where an accused who expressly
waived their right to be present has the right to a retrial, while an accused who appoints counsel
only implicitly waives the same right and would be denied the right to a retrial.125 Gaeta suggests
that Article 22(3) fails to anticipate the complexity of life, and “in abstracto” an express waiver
by an accused may not be accompanied by the accused’s appointment of counsel. In this
situation a logical reading of Article 22 would “require that, in the event of a conviction, the
convicted person is not, in fact, entitled to retrial.”126 Protecting the right to a retrial ensures that
the right of the accused to be present is not “done away with”, but merely postponed.127

IX. Conclusion
Support for trials in the absence of the accused are divided widely along cultural lines
and national criminal systems. Many nations see trials in absentia as a violation of an accused’s
123

Id., at 1171.
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Id. at 1170-1171.
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Id. at 1171.
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Id.
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Prescott, IN ABSENTIA WAR CRIMES TRIALS: A JUST MEANS TO ENFORCE INTERNATIONAL HUMAN RIGHTS?, at
65. [reproduced in accompanying notebook at Tab 45].
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rights even with the remedy of a retrial. Although in absentia proceedings occur more widely in
civil law systems its virtually prohibition in common law traditions make the concept too
nebulous to deem an element of customary international law. Furthermore, such trials by default
“have proven barely to conform” with the notion of fair trial as enshrined in “fundamental”
international human rights instruments. 128 Human rights law, as interpreted by treaty and
international bodies, does not consider in absentia contrary to the rights of an accused to be
present at trial. It does, however, require that the accused be notified of the proceedings and
unequivocally waive the right to be present. If, these procedural safeguards are absent, the
proper remedy is to afford the accused a right to a retrial once apprehended. This may not be the
perfect solution, but it is important that the STL exercises its power to conduct in absentia
proceedings within with notions of a fair trial. The decision of the STL drafters to permit trials
in absentia invites criticism on whether the Tribunal upholds international human rights case
law. Considering the widely criticized nature and historical context of in absentia trials, the
world will judge whether the STL uses its power as a political tool.
The creation of multiple international criminal tribunals demonstrate a determination by
the international community to prosecute war crimes, and that such trials will positively affect
the development of international human rights. Despite the risk that trials in absentia present to
the substantive rights of an accused, the STL can positively affect human rights law and
international criminal law by using its power responsibly to fulfill its aims.
To burrow the position of the Secretaries of State and War and the Attorney General
during World War II in President Roosevelt’s administration:
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Gaeta, To be (Present) or Not To Be (Present), Trials In Absentia before the Special Tribunal for Lebanon , at
1169. [reproduced in accompanying notebook at Tab 41].
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Condemnation of these criminal after a trial, moreover, would
command maximum public support in our own times and receive
the respect of history. The use of the judicial method will, in
addition, make available for all mankind to study in future years an
authentic record of Nazi war crimes and criminality.129
The STL may not be trying Nazis or their war crimes, but it will certainly be trying war
criminals, whose trial and condemnation surely coincide with the rationale expressed above. The
grave risk of in absentia proceedings is their potential for abuse. When in absentia judicial
proceedings are used as a “forum to promote [a] particular viewpoint on non-legal issues” it
undermines the entire effort of international criminal tribunals. Imbuing political opinion with
the legitimacy of judicial proceedings does nothing to further international human rights, “it
taints the validity of objective evidence of real war crimes” that should be the business of the
tribunals.
In sum, the judgments and proceedings in absentia should receive international support
and approval if the STL ensures the accuracy of evidence upon which they are based. In
addition, such proceedings can provide a greater degree of persuasion in convincing the accused
to come forward to the STL than common-law or the hybrid systems like those of the other ad
hoc tribunals have been.
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Memorandum to President Roosevelt from the Secretaries of State and War and the Attorney General, reprinted
in Benjamin Ferencz, An International Criminal Court, 438 (1980). [reproduced in accompanying notebook at Tab
49].
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